STATE OF MINNESOTA

IN SUPREME COURT

In re Proposed Amendments to ) ORDER FOR HEARING AND ADOPTION

Rules of Civil Procedure for ) OF PROPOSED AMENDMENTS TO THE

District and Municipal Courts) RULES OF CIVIL PROCEDURE FOR
DISTRICT ANDP MUNICIPAL COURTS

Pursuant to the recommendation of its Advisory Committee on
Rules, appointed by the Supreme Court under Minn. St. 480.052, to
assist the court in considering and preparing rules and amendments
thereto governing the regulation of pleading, practice, procedure
and the forms thereof, in all the courts of this state, the Supreme
Court is considering the adoption of amended Rule 7, Rule 26, Rule 29,
Rule 30, Rule 31, Rule 32, Rule 33, Rule 34, Rule 36, Rule 37, Rule

45, Rule 69, and Form 19 of the Minnesota Rules of Civil Procedure.

The recommendations are:
RULE 7.02 (l). TO BE AMENDED AS FOLLOWS:
7.02 Motion and Other Papers

(1) An application to the court for an order shall b>e by motion which, unless
made during a hearing or ‘érial, shall be made in writing, shall state with parti-
cularity the grounds therefor, and shall set forth the relief or order sought. The
requirement of writing is fulfilled if the motion is stated in a written notice of the

hearing of the motion. Motions provided in these rules are motions requiring a

written notice to the party and a hearing before the order can be issued unless the

particular rule under which the motion is made specifically provides that the

motion may be made ex parte.

Comment
This amendment is purely a clarifying amendment. No substantive change
in the rule is made but an ambiguity evidenced in application of some of the rules
is clarified where the rule reference to a motion did not indicate whether it was

ex parte motion or a motion upon notice and hearing.




RULE 26 TO BE AMENDED AS FOLLOWS:

RULE 26. DEPSSITIONS-PENBING-AECTION GENERAL
PROVISIONS GOVERNING DISCOVERY.

26.01 When-Deposition- May be- Taken-

Any-party may-take-the {estimeny-of-any-person, ineluding-a-party;-by
depositien-upon oral ex&liﬁna tion-er-written-intervegatories-for the-purpose of
discovery or-for use-as-evidence in the-action-or fo v -both-purpesess - After-com-
mencement -of- the action,- the -deposition may-be taken-without-leave-of courty
except that deaver -granted- with or-without- netice, -must-be-obtained-if-notice-of-
the taking is-served by-the plaintiff-within-20-days a—ftebp‘ commencement -of-the
ée’sion—. --The-attendanee-of-witnesses may-be compelled-by-the-use-of-subpeena
as-provided-in Rule-45,- -Deposi—ti-o-ns shall be-taken only-in-aecerdance-with-these
rules.- - The-deposition-of-a person confined in-prison-may be-taken only-by leave

of court-on -such-terms-as-the-court prescribess

26.01 Discovery Methods.

Parties may obtain discovery by one or more of the following methods:

depositions upon oral examination or written questions; written interrogatories;

production of documents or things or permission to enter upon land or other

property, for inspection and other purposes; physical (including blood) and mental

examinations; and requests for admission. Unless the court orders otherwise

under subdivision 26.03 of this rule, and except as provided in Rule 33.01, the

frequency of use of these methods is not limited,

Comment
Existing Rule 26,01 is transferred to Rules 30.01 and 31,01. As now
recommended, Rule 26.01 lists all discovery devices provided by the discovery
rules and established the relationship between thg general provisions of Rule 26
and the specific rules for the various discovery devices. Rule 26.01 now speci-

fically provides that the use of the various discovery devices is not limited unless
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a protective order is obtained from the court under Rule 26. 03. Rule 33.01
is not specifically mentioned, but that rule contains its own specific limitations

‘regarding the use and frequency of use of that discovery device,

26.02  Scope of Examinatienr Discovery.

Unless otherwise-ordered by the -court-as provided-by -Rule—iéoa 02-0r 3004
the- witness may-be -cxaomined -regarding-any matton,- not privileged,- which-is-
relevont-to- the -subjeet tmatter involved in-the-pending aétion-,— whother-it-relotes
to- the -clainr exr-defense of the-examining party-o ¥ to-the claim-or -defense-of any-

other party; inecluding the -existenee -description,- nature, -custody, -cendition-and

locatien-of-any-books,- docuiments,- ox-ether tangible-things-and-the-identity and-
locatien-of-persens-having- knewledge -of- relevant- facts, - -It-ie-not ground-for objee-
tion-that-the testime ny-will-be inadmissible ai-the-trial-if the- testimony sought-
appears-rea-sonably- ealeulated-to-lead to-the-discovery o—f -admissible- eﬁden@e.
The-production-er-inspection of-any -;w-r-iti:ngu obtaix;ed or-prepa réd-b‘,r. the-adverse
parby,- his-atierneyy -su#et—y-, -indemmnitor,- or-agent in-antieipation-of litigation-or
in preparation fer-trial,- or-of any-writing- that- reflects -an aitorney's-mental-
impressionsy -conclusionsy —o‘pi-nien 6y -or legal theories, 01y-except as-provided

in Rule- 35 -the- conelusions-of an-expert,- shall not-be requireds- In-any action in
whieh-there-is an-insurance policy which-may afford coverage,-any -pa-ét-y— may
require any-ether pariy-to-disclose-the coverage-and-limits-of- sﬁ ch-insurance-and

the ameunts paid-and payable-thereunder-and-under Rule-34-may-ebtain-production

of the-insurance-pelicy; provided,-heo we-v-e;r-, -that-the above-provision will-net permit-

sueh-disclosed-infornyation-to-be-intreduced-inte -eovidence-unless admissible -for-
ether reasons-er-upon other-grounds.

Unless otherwise limited by order of the court in accordance with these

rules, the scope of discovery is as follows:

(1) In General. Partics may obtain discovery regarding any matter, not




privileged, which is relevant to the subject matter involved in the pending action,

whether it relates to the claim or defense of the party secking discovery or to the

| claim or defense of any other party, including the existence, description, nature,

custody, condition and location of any books, documents, or other tangible things

and the identity and location of persons having knowledge of any discoverable

matter. It is not ground for objection that the information sought will be inad-

missible at the trial if the information sought appears reasonably calculated to

lead to the discovery of admissible evidence.

Comment
Subdivision 1, of proposed ar.nendevd Rule 26,02, is applicable to all dis-
covery rules. It regulates the discovery obtainable through any of the various
discovery procedures. This general provision regarding the scope of discovery
is subject to proéective orders as may be issued by the court under proposed

amended Rule 26.03. Rule 26.03 gives the court broad powers to regulate or

prevent discovery even though the information or material sought are within the
general scope of discover}; under tﬁis rule. The proposed amended Rule 26.02
d§es not change the existing law regarding the scope of discovery or the court's
power to regulate the scope of discovery by appropriate order.
The four general limitations 6n the scope of discovery are:

(1) Privileged matter (evidence and conétitutional privileges)

(2) Material prepared in anticipation of litigation

(3) Physical and mental examinations under Rule 35

(4) Protective orders under Rule 26.03

(2) Insurance Agrecements. In any action in which there is an insurance

policy which may afford coverage, any party may require any other party to dis-

close the coverage and limits of such insurance and the amounts paid and payable




thereunder and under Rule 34 may obtain production of the insurance policy, provided,

however, that the above provision will not permit such disclosed information to be:

introduced into evidence unless admissible for other grounds.

Comment

Federal Rule 26 (b) (2) contains provisions permitting discovery of liability
insurance coverage in a manner substantially similar to that provided in the
éxisting Minnesota Rule 26.02. While the language différence is not substantial,
the Committee believed the existing Minnesota rule wask more liberal than the
Federal rule and the differences were substantial enough to recommend retention
of the language ofthe existing Minnesota rule rather than conform the rule to
the Federal rule language. The Advisory Committee's ’recommendation restates
the insurance discovery rule as provided in Rule 26,.02. The primary difference
between the Federal rule and the Minnesota rule is the application of the insurance
discovery clause to all relevant insurance policies, including liability insurance,
in the Minnesota rule while the Federal rule is limited to insurance obligating
the company to satisfy all or part of the judgment or to indemnify or reimburse
for payments fnade to satisfy a judgment. The proposed Minnesota rule does
not contain a provision similar to Federal Rule 26,02 rcgarding applications for
insurance to be treated as an insurance agreement even though there is no specific

provision rcgarding this matter.

(3) Trial Preparation: Materials. Subject to the provisions of subdivision

26.02(4) of this rule, a party may obtain discovery of documents and tangible

things otherwise discoverable under subdivision 26,02(1) of this rule and prepared-

in anticipation of litigation or for trial by or for another party or by or for that

other party's representative (including his attorney, consultant, surety, indemnitor,

insurer, or agent) only upon a showing that the party seeking discovery has sub-




stantial need of the materials in the preparation of his case and that he is unable

without undue hardship to obtain the substantial equivalent of the materials by

other means. In ordering discovery of such materials when the required showing

has been made, the court shall protect against disclosure of the mental impressions,

conclusions, opinions, or legal theories of an attorney or other representative of

a party concerning the litigation.

A party may obtain without the required showing a statement concerning the

action or its subject matter previously made by that party, Upon request, a person

not a party, may obtain without the required showing a statement concerning the

action or its subject matter previously made by that person who is not a party. If

the request is refused, the person may move for a court order. The provisions

of Rule 37.01(4) apply to the award of expenses incurred in relation to the motion.

Tor purposes of this paragraph, a statement previously made is (A) a written

statement signed or otherwise adopted or approved by the person making it, or

(B) a stenographic, mechanical, electrical, or other recording, or a transcription

thereof, which is a substantially verbatim recital of an oral statement by the person

making it and contemporaneously recorded.

Comment

A party may obtain discovery of documents and tangible things within the
scope of discovery under Rule 26.02 (1) which were prepared in anticipation of
litigation or for trial by or for another party or by or for that other party's
represeﬁtative (including his attorney, surety, indemnitor, insurer, or agent)
only upon a showing that the party seeking the discovery has a substantial need
of the materials in the preparation of his case and vhe"is unable without undue
hardship to obtain the substantial equivalent of the materials by other means.,

This work product limitation on the scope of discovery is also subject to Rule




26.02 (4). In ordering discovery of such work product materials when the re-

quired showing has been made, the court must still protect against disclosure

 of the mental impressions, conclusions, opinions, or legal theories of the attorney

or other representative of a party.

A party may obtain without the required showing of need and hardship any
statement concerning the action or its subject matter previously made by that
party. Upon request, a person not a party may obtain without the required show-
ing a statement concerning the action or its subject matter previously made by
that person. If the request for the statement is refuseci, the party or person
seeking discovery may move for a court order. The provisions of Rule 37.01
(4) apply to the award of expenses incurred in relation to the motion. For pur-
poses of this paragraph a statement previously made is’(a) a written statement
signed or otherwise adopted or approved by the person making it, or (b) a
sténographic, mechanical, electrical, or other recording, or a transcription
thereof, which is a substantially verbatim recital of an oral statement by the
personimaking it and contemporaneously recorded.

This rule is the "work product'" rule. It resolves many of the questions
raised by the present rule and by the application of the work product doctrine in
Taylor v. Hickman, 329 U.S. 495 (1947). The rule is applicable to documents
or things preparéd in anticipation of litigation or prepared for trial. Prior to
these proposed amendments of the discovery rules, the requirement in Rule 34
for a showing of "good cause'" for the' production of documents imposed a sub-
s'tantial limitation on the discovery on work product material, A large body of
lJaw was developed in the Federal court regarding the relationship of Rule 26 (b)
(26.02) and Rule 34. The amended Rule 26,02 (3) resolves these questions,
Rule 34 has been amended to eliminate the required showing of good cause, For

documents and other tangible things, prepared in anticipation of litigation or for




trial, a showing of ""substantial need'" is required plus an inability to obtain sub-
stantially equivalent materials by other means without '"undue hardship''. Rule
26.02 (3) imposes a less burdensome ''good cause' type x;equiremenf upon the
discovery of these documents and tangible things. The rule is not expressed
in "good cause' terms since that phrase had created a substantial body of case
Jaw interpretation under the old Rule 34 that should not be applicable under the
amended rule. For that reason, Rule 26,02 (3) contains its own factual state-
ment of cause. This rule reflects exis‘fing case law protection for thé wo rk
efforts of counsel and persons related to the attorney or the party in trial preparz.-
tion. The rule also recognizes the fairness of requiring production in those
;situations where substantialljr equivalent materials ca‘nnot be obtained by other
meaﬁs without undue hardship. |

The amended rule also prevents a fishing expeflition by requiring a showing
that the party has substantial need for the materials in preparétion of his case.
The last sentence of the first paragraph in Rule 26.02 (3) contains absolute pro-
tection against disclosure of documents or tangible thinvgs containing the mental
impressions, conclusions, opinions, or legal theories of the attorney or other
representative of the party concerning the litigation. As propo sed the rule is
consistent with Leininger v. Swadner, 279 Minn. 251, 156 N, W.2d 254 (1968). .
If the document contains both factual and conclusive material, it would be appro-
priate under this rule for the court to compel disclosure of those things not
involving _ment\al impressions, conclusions, ectc. of the attorney.

The second paragraph of the rule is merely a restatement of the existing

practice permitting a party or a non-party to obtain a copy of his own statement.
If a party or a non-party desires to obtain his own statement, no showing of

special circumstances as sct forth in the first paragraph is required. A request
should be madc directly to the party having custody of the statements. Recoursc

to the court for a court order is provided only if the request is refused.




(4) Trial Preparation: Experts. Discovery of facts known and opinions

held by experts, otherwise discoverable under the provisions of subdivision 26.02

(1) of this rule and acquired or developed in anticipation of litigation or for trial,

" may be obtained only as follows:

(A)(i) A party may through interrogatories require any other party to

identify each person whom the other party expects to call as an expert witness

at trial, to state the subject matter on which the expert is expected to testify, and

to_state the substance of the facts and opinions to which the expert is expected to

testify and a summazry of the grounds for each opinion. (ii) Upon motion, the

court may order further discovery by other means, subject to such restrictions

as to scope and such provisions, pursuant to subdivision 26.02(4)(c)of.this rule,

concerning fees and expenses as the court may deem appropriate.

(B) A party may discover facts known or opinions held by an expert who has
p P Yy Xp

been retained or specially employed by another party in anticipation of litigation

or preparation for trial and who is not expected to be called as a witness at trial,

only as provided in Rule 35.02 or upon a showing of exceptional circumstances

‘under which it is impracticable for the party seeking discovery to obtain facts or

opinions on the same subject by other means,.

(C) Unless manifest injustice would result, (i) the court shall require

that the party secking discovery pay the expert a reasonable fee for time spent

in responding to discovery under subdivisions 26.02 (4)(A)(ii) and 26,02 (4)(B)

of this rule; and (ii) with respect to discovery obtained under subdivision 26.02

(4)(A)(ii) of this rulc the court may require, and with respect to discovery obtained

under subdivision 26.02 (4)(B) of this rule the court shall require, the party

seeking discovery to pay the other party a foir portion of the fees and expenses

reasonably incurred by the laticr party in obtaining facts and opinions from the

expert,




C;)rnment

This rule relating to discovery of information from experts is a new pro-
vision and contains substantially new concepts. The subdivision distinguishes
those experts whom a party expects to call as a trial witness from those experts
who have been retained or consultgd but who will not be called by the party. An
expert who was consulted prior to the time the party could anticipate litigation
or before preparation for trial is not subject to the provisions of this rule, but
rather is covered by the discovery rules relating to 'm.)n- expert witnesses. In

view of the frequency with which expert tesfimony is now required for trial pur-

_poses, this rule must represent a substantial change in existing practice.

With regard to experts whom a party expects to call as a witness at trial,
discovery takes the form of disclosure by the lawyer pursuant to interrogatories.
The rule proceeds on the basis that a primary difficulty in cross examininé opposing
experts at trial is lack of general information regarding the expert apd the nature
and content of his opinion. Trial preparation is substantiélly hampered by an
inability to anticipate fully the expected testimony of oppo.sing experts.‘ Thus

Rule 26.02 (4)(A)(i) requires a party to respond to interrogatories requiring him

to identify each person whom the party expects to call as an expert at trial, to
state the subject matter on which the expert will testify, and to state the substance
of the facts and opiniéps of the expert, If the interrogatory is fully answered

the court normally should not order further diséovery of the expert's opinion,

If further discovery of the expert's findings and conclusions is to be had, it must
be by a cqurt order and subject to the restrictions set forth in Rule 26.02 (4)(C).
See Rule 26.02 (4)(A)(ii). If the details required in the interrogatories relating
to the expert's opinion become oppressive or unnccessarily expensive or time
consuming to a party, a protective order can be obtained which could include a

requirement that the expert's opinion be obtained through the use of other dis-

covery devices.
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With regard to experts who have been retained or specially consulted, but E
whose presence is not anticipated at trial, there is a general prohibitioﬁ against
discovery of the opinions held by such an expert. Rule 26.02 (4)(B) permits
discovgry of opiniqns and. facts known to such an expert only as provided in Rule
35.02 or upon a showing of exceptional circumsta‘nces under which it is impracti-
cable to obtain the same facts or opiniorlxs by other means. Thus there is nota
total prohibition against discovery of opinions from experts who are not anticipated
to be called at trial, but the availability of such opinions will be quite limited.
Obviously, the rule encourages partiés to consult many experts in an effort to
fully prepare their case without incurring the risk that such an expert's opinion
may be used against the party at trial unless the party undertakes to éall that -

expert as his witness, Under this portion of the rulé, experts who are employed

by attorneys in anticipation of trial or in preparation of trial cannot be considered
a$ agents of the lawyer and therefore protected by thé attorney-élient privilege.
Rule 26,02 (4)(C)(i) provides for the party seeking c;iscovery to the expert a
reasonable fee for time spent in responding to discovery under Rule 26.02 (4)(A)
(ii) and Rule 26.02 (4)(B). Paragraph (ii), of Rule 26.02 (4)(C), provides for pay-
ment of a part of thé fees and expenses incurred by the other party in obtaining
the expert's opinions and facts if the court orders further discovery under 26.02
(4){A)(ii) and requires the sharing of these and expenses which have reasonably
been incurred if discovery is permitted under Rule 26.02 (4)(B). There is no
provision for payment of expert fees to those experts whose opinions are disclosed
pursuant to interrogatories or those experts who arc considered ordinary witnesses
because their relationship to the case occurred prior to the time that counsel

commenced preparation for trial.
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26,03 Examination-and Cross—Examination

Examination-and cross-examination-of-witnesses yRay-proceed as-permitted

at the-trial ainder-the provisions of-Rule 43,02,

26,03 Protective Orders

Upon motion by a party or by the person from whom‘di.scovcry is sought,

and for good causc shown, the court in which the action is pending or alternatively,

on matters relating to a deposition, the court in the district where the deposition

is to be taken may make any order which justice requires to protect a party or

person from annoyance, embarrassment, oppression, or undue burden or expense,

including one or more of the following: (1) that the discovery not be had; (2)

that the discovery may be had only on specified terms and conditions, including

a designation of the time or place; (3) that the discovery may be had only by a

method of discovery other than that selected by the party seeking discovery;

(4) that certain matters not be inquired into, or that the scope of the discovery

be limited to certain matters; (5) that discovery be conéucted with no one present

except persons designated by the court; (6) that a deposition after being sealed

be opened only by order of the court; (7) that a trade secret or other confidential

research, development, or commercial information not be disclosed or be dis-

closed only in a designated way; (8) that the parties simultaneously file specified

documents or information enclosed in sealed envelopes to be opened as directed

by the court.

If the motion for a protective order is denied in whole or in part, the court

may, on such terms and conditions as are just, order that any party or person

provide or permit discovery. The provisions of Rule 37.01(4) apply to the award

of expenses incurred in relation to the motion,
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Comment
Protective orders formally contained in Rule 30.02 have been transferred
to Rule 26.03. The protective orders now are specifically applicable to all forms

of discovery. Sanctions under Rule 37.01 (4) are applicable for enforcement of

the discovery rules. The proposed amended rule provides that the court in which
the action is pending may respond to a motion by a party or by the deponent for a
protective order and in addition a protective order may be sought on matters
relating to depositions by a party or a deponeﬁt in the district in which the deposi-
tion is to be taken. Expanding the authority of the district in which the deposition
is to be taken to cover all depositions reflects a desire to permit‘quick and ready
access to a court for protective orders. The scope of the protective orders is
substantially the same as provided in the former Rule 30 02. As drafted, the
rule will now clearly permit protective orders related to extensidn of time as
well as to a change of the place for discovery. Protective orders may be obtained
on the ground that the discovery sought would place an un;iue burden or expense
upon the party or deponent. Trade secrets and other confidential research develop-
ment or commercial information can be protected under subdivision (7).

2604  Use-of Depositions.,

At-the-trial-or np;m— the heaving -of-a-motion or-an-interlocutory-proeceeding,
any-part-or-all-of-a-deposition, so-far as-adnrissible under- the rules-of evidence,
vy bo-used-against-any party-whe-was-present-o r-represented-at the taking -of-the
depesition-or avho had- duemotiee-ﬂ}e»rw«f-in-aeee rdance-with-any-one of-the-follew-

ing provisions:’

£k} - Any deposition-may be-used-by any party for-the purpese-of- eentradicting

or-impeaching the-tostimony- of deponent-as a- witness on- material matters-o niy,

(2)- - Tho-deposition-of-a-party-er-ofa ny-one ivho ai-the-time-of- taking- the

depesition-was-a managing agent-or ciploye of the-party or-an-officer, directon,
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managing-agent o1- employe-of the-state-or any-pelitical- subdivisien-thereof-or
T of a-public-ox-private-corporation; -partnership; -or association whieh-is-a-party-
may be-used-by an-adverse-party- for any-purpeser
| {3)- - ‘The deposition-of a-witness,- whether-er-not-a-party; -may be-used-by any
pa rﬁy {for-any purpose-if-the court-finds: - (a)-that-the witness-is-deadr o1 (b)-that-
the witness-is-at a-greater distance than-100 miles- from-the place-of-trial-or
L‘lea ring,- or-is 0;14: -of-the state,- unless-it-appears that the-absence of-the-witness
wa-s- p-re cured-by the-party-offering-the- depositiony ox- fc}-that-the witness-is-unable
to attend or-testify becavse-of a-ge; - sickness, infirmity, -erdmprisonment; or-
(d)- that-the party-offering the -depoéition has-been-unable-to procure-the attendance
ef the-witness-by-subpoena;-er-(e)y -upon appliea-tien-a-nd;-xmti-c-e-,— that such-excep-
tional-circumstances exist as-to make-it-desirabley -in-the interest-of justice-and
with d»ue- regard-to-the importance-of presenting the-testimony-ef witness-orally-in-
epen-court, - to- allow-the-deposition-to-be-used. |
{4)- - If only-part-of a-deposition-is-effered-in -ev-iéeneé by a-party,- an-adverse
party may-requive himn-to introduce all of-it-which is-relevant-to-the pari-intre-
ducedy -and any-party may-intreduce-any other-parte.
Substitution-of pariics does-not affect-the right 40 -use depositions-previouslhy

takon;-andy -when-an action in-any court-of-the United-States-or of-any state has-

been-dismissed and-another action inveélving- the same-subject1natter is-afterward-
breught between- thé same-parties-or their rvepresentatives-er-successors in-interest,
all- depositions-lawfully taken-and duly-filed in-the-former-action-may be-used-in-

the latter-as-if-originally-taken therefor,

26.04  Scquence and Timing of Discovery

Unless the court upon motion, for the convenience of parties and witnesses

and in the interests of justice, orders otherwise, mecthods of discovery may be

uscd in any sequence and the fact that a party is conducting discovery, whether

by deposition or otherwise, shall not operate to delay any other party's discovery.
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Comment
The proposed amended rule eliminates the former provision in Rule 30
e.stablishing a priority for discovery to the party first giving notice of discovery.
' Under the amended rule the court may establish priority between parties by
order, otherwise discovery will take place as properly noted in the notice of
discovery without regard as to who ga\.re notice first. | The pendenby of one form
of discovery will not operate to delay or otherwise extend the use of other forms
of discovery or similar forms of discovery if the timing is not inherently incon-
‘sistent.
3605 Objections-to Admissibility
Subject-to the-provisions-of-Rules-28.02 and-32, 03-objection -fnay-be 1nade

at the-trial o-f- hearing {o-receiving-in-evidence any—depc; sition-or part-thereof-for
ARy -reason whioh- would-require-the exclusion of-the-evidence if the-witness- were-
then present-and testifying. )

26.05 Supplementation of Responses

A party who has responded to a request for discovery with a response that

was complete when made is under no duty 1o supplement his response to include

information thereafter acquired, except as follows:

(1) A party is under a duty seasonably to supplement his response with

respect to any question directly addressed to (A) the identity and location of

persons having knowledge of discoverable matters, and (B) the identity of each

person expected to be called as an expert witness at trial, the subject matter on

which he is ex;;ected to testify, and the substance of his testimony.

(2) A party is under a duty seasonably to amend a prior response if he

obtains information upoh the basis of which (A) he knows that the response was

incorrect when made, or (B) he knows that the response though correct when

made is no longer true and the circumstances are such that a failure to amend

the responsce is in substance a knowing concealment.
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(3) A duty to supplement responses may be imposed by order of the court,

agrcement of the partics, or at any time prior to trial through new requests for

supplementation of prior responses.

-

Comment

The obligation of a party to supplement his responses to interrogatories
or dcpositions is not provided by the existing discovery rules. Gebhard v.
Niedzwiecki, 265 Minn. 471, 122 N. W.2d 110‘(1963), and case law in other juris-
dictions, impose a continuing obligafion to respond upon a party under Rule 33,
_The proposed new Rule 26,05 clarifies the practice and makes explicit the obli-
gation to provide new information in the specified situations. There is no duty
to supplement the responses except as provided in the rule. Of particular signi-
ficance is the requirement that a2 party when he has new information and knows
that that information makes his previous response incorrect, eveﬁ though it was
correct when made, must correct his error by providing tl.le new information.
The court may specifically impose an obligation to supplc;rrienf responses upon
the party with or without 2 motion or order and the agreement of the parties
made at the time of the deposition or interrogatories may impose such an obli-
gation to respond. Six;ce there is no limitation on the frequency of the use of
the disc:overy prdcedures, new discovery procedures obviously may also produce

supplemental material, -

RULE 29 TO BE AMENDED AS FOLLOWS:

RULE 29. STIPULATIONS REGARDING THE-TAKING
OF DEPOSIFIONS DISCOVERY PROCEDURE

If the parties-so stipulate-in-writing, The parties may by stipulation

(1) provide that depositions may be taken before any person, at any time or

place, upon any notice, and in any manner, and when so taken may be used like

-16-
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other depositions, and (2) modify the procedures provided by these rules for

other methods of discovery.

Comment

The Advisory Committee believes it is desirable i:or the parties to exercise
as mﬁch control as possible without court intervention regarding the scheduling
and mechanics of the depositions. As such, stipulations between the parties
relative to discovery procedures should be encouraged. The State Bar Committee
recommended that Rule 29 in Minnesota vary from the éorreSponding Federal rule
by increasing the effect of party stipulatior;s by eliminating the requirement for
court approval to change time under Rules 33, 34 and 36. The State Bar Com-
mittee, however, preserved the provision in the Federal rule permitting the court
by order to overturn a stipulation made by the parties.

The Advisory Committee agrees with the State Bar Committee that stipula-

tion betwecen parties is a desirable feature of the discovery procedure and should

be encouraged to implement the discov;:ry ruleé. The Ad\‘/‘isgry Committee,
however, found the State Bar Committee's recommendation that the rule contain
a provision permitting a court to overturn the stipulatioﬁ of the parties to be in-
consistent with encouraging the parties yoluntai'ily to stipulate time and other
conditions for the discovery procedures. As recommended by the Advisory Com-
mittee, the proposed Rule 29 does not contain the opening clause, "unless the
court orders otherwise.!" Protective orders under Rule 26,03 should provide

the partiés with as extensive court ordered protection as will be required.
RULE 30 TO BE AMENDED AS FOLLOWS:

RULE 30. DEPOSITIONS UPON ORAL EXAMINATION

3001 Nolice of -Examinadion; Time and-Place
A-party desirving te-take-the deposition-eof any-person-upon oral-examination
shall-give reasonalle-notice-in writing-to every-ether pavtiy-to-the action.- -The-

wotice- khall- state-the time-and-place-for {aking the-doposition and-the name-and
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address-of each-porson {e-be examined,- if known,- and, -if- the name-is-net known,-
a-genceral- descriptien-sufficiont-to-identify him orthe particular-class or-group
to swhich-he -belongs+ - -Or-metion of any party-upon wwhom- ti;e notice is-served,- the
court lanay-fo-r— cause-enlarge-or-shorten-the times .

30.01 When Depositions May Be Taken

After commencement of the action, any party may take the testimony of any

person, including a party, by deposition upon oral examination. Leave of court,

granted with or without notice, must be obtained only if the plaintiff seeks to take

a deposition prior to the expiration of 30 da‘ys after service of the summons and

' complaint upon any defendant or service made under Rule 4.04, except that leave

is not required (1) if a defendant has served a notice of’xtaking deposition or other-

wise sought discovery, or (2) if special notice is given as provided in subdivision

30.02(2) of this rule. The attendance of witnesses may be compelled by subpoena

as provided by Rule 45.

Comn;xent
Rule 30 contains the provisions in the former Rule 26.01 which under the
5mendments becomes Rule 30.01,and former Rule 26.03 which under the amendments
becomes Rule 30.03. Protective orders formerly contained in Rule 30.02 have
been transferred to Rule 26.03.
The proposcd amended Rule 30.01 liberalizes the procedure for serving
noticc of taking of del;osition. Changes made in the proposed Rule 30.01 from
thc former provision in Rule 26.01 are as follows:
1. The prohibition against a plaintiff taking a deposition is extended
to 30 days from 26 days.
2. The 30 day prohibition period is mcasured from the service of the

summons and complaint rather than from the technical commence-

ment of the action.
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3. The rule no lbnger provides that discovery may be used for discovery
or for evidence or for both purposes although this multiple and alterna-
tive use is still applicable,

4. Leave of court is not required for plaintiff to take a deposition if
defendant has se-rved notice of taking of deposition or has otherwise '
sought discovery.

5. Reference to tak.ing the deposition of a person confined 1npnson .
has been eliminated from this rule.

6. Leave of court is not required if a special situation exists as provided
in Rule 30.02(2). 4

In particular, it must be noted that the critical tixpe uhder the amended

Rule 30.01 is the time of the taking of the discovery depésition, not the time of

gi’ving the notice. The notice of taking a depositio'n can be served immediately

by the plaintiff if the deposition is not to be taken until more than 30 days after

service of the summons and complaint. Service of notice no longer gives that

party priority for the taking of depositions under Rule 26.04,

30,02 Orders-for the-Rrotection-of- Paxrties and- Witnesses

After notice is-served for-taking-a deposition-by-oral-examination, upon-
motion-seasonably-made by-any-party-or-by the-person {o-be examined and upen 4
netice-and-for-good-cause shown, the-court-in which-the action is-pending-may
make an-erder-that-the-depositio n;sha-l-l -not-be-taken, -er-that-it-may-be-taken-only
at some-designated-time orplace other-than-that- st&ted—»in the-noticey -or that it
may be-taken only-on written interrogatories, ox that certain matters may not-be
inguired-into, -or-that-the-scepe-of-the examination-shall-be limited te-certain
mattersy -or that the-examination- shall-be-held-with no-one-present-except the
partice-to the-action-and their officers-or-counsel -or-that ;the— depesition-be sealed

and-thereafter oponed-only by-erder-of-the court, -0 that secret-processes, develap-
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ments, -or-research need-not be-disclosed,-or -that-the-pa r“eies- shall- simultaneously-

file -specified documents or-information-enclosed «infsealed; envelopes {0 -be opened-
as-directed-by the-courti-or the-court-may make -any other-order which-justice
requires {o-protoci-the-party o-r'- witness {rem: annoyance, -expensey -embarrassment
0¥ -Oopprossiom - -The-power-of-the court -under this rule-shall be e-xef-c—i sed-with-

Hbevality- toward-the-accomplishment-of its purposeto proteet parties and-witnessaes,

30.02 Noticc of Examination: Gencral Requirements: Special Notice;

Non-Stenographic Recording; Production of Documents and

Things; Deposition of Organization

(1) A party desiring to take the deposition of any person upon oral examin-

ation shall give reasonable notice in writing to every other party to the action.

The notice shall state the time and place for taking the deposition and the name

and address of each person to be examined, if known, and, if the name is not

known, a general description sufficient to identify him or the particular class or

group to which he belongs. If a subpoena duces tecum is to be served on the person

to be examined, the designation of the materials to be produced as set forth in the

subpoena shall be attached to or included in the notice.

Comment

The provisions in existing Rule 30.02 providing protective orders have been
transferred to Rule 26.03, The'provisiovns in Rule 30.01 relating to notice of the
taking of depositions have been transferred to propésed amended Rule 30.02(1).
A subpoena duces tecum can be used in conjunction with the taking of the deposi-
tion notice under Rule 30,02(1). If a party desires to obtain production of documents
from another party, Rule 34 should be used rather than the subpoena duces tecum.
Rule 30.02(5) requires a party to use the liberalized Rule 34 for the production of

documents.




(2) Leave of court is not required for the taking of a deposition by plaintiff

if the notice (a) states that the person to be examined will be unavailable for examin-

ation within the state unless his deposition is taken before expiration of the 30-day

period, and (b) sets forth facts to support the statement. The plaintiff's attorney

shall sign the notice, and his signature constitutes a certification by him that to

the best of his knowledge, information, and belief the statement and supporting

facts are true. The sanctions provided by Rule 11 are applicable to the certifica-

tion.

If a party shows that after he was served with notice under this subdivision

(2) he was unable through the exercise of diligence to obtain counsel to represent

him at the taking of the deposition of himself or other person, the deposition may

not be used against such party.

Comment

This rule'is not applicable if a paf’cy has obtained an ex parte court order
for an early deposition under Rule 30.01. The unnumbered second paragraph of
this rule is not applicable to an early deposition obtained pursuant to court order
under Rule 30.01. The amended Federal Rule 30(b)(2) followed a procedure in
maritime law in which an early deposition was éuthorized when there was difficulty
or impossibility in taking a deposition because the witness was about to part from
the court's jurisdiction. The purpose for the amendment is to expedite the taking
of depositions in those circumstances where leave of court may be difficult or

too time consuming. It also reflects the general policy of the rules to encourage
: A

deposition practice without unnccessary court intervention. In applying the Federal
provision to state practice the Advisory Committec and the State Bar Committce
agrced that the Federal Court's 100 mile limitation and reference to court districts
were not applicable to state practice. Subpocnas in Minnesota district courts are

state-wide.
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“"Unavailability' should mean to all forms of unavailability for the taking of
the deposition including absence from the state or a witness being beyond the
jurisdiction of the subpoena power of the state. The fact that a deposition may be
taken in a foreign jurisdiction at an increased expense or a later time is not deemed
to be a sufficient alternative option to the taking of the deposition withiﬁ the state
within the 30 day prohibited period. The second paragraph protects a party if
through the exercise of due diligence he is unable to obtain an attorney to repre-
sent him at the taking of the deposition. The Advisory Committee clarified the
language proposed by the State Bar Commi&ee to make clear that the unavaﬂability
for examination relates to unavailability to be examined within the state. In like
measure, the second paragraph was clarified to providé that the rule é.pplies'to

the deposition of both party and non-party deponents.

to the first paragraph of Rule 30. 02 (2) to remove any possible ambiguity that the
"unavailability" hmeans absence from the state, Clarifying‘aylanguage was also
added to the recommendation of the State Bar Committee ‘in the second paragraph
to clarify that the deposition relates to depoéitions of the party and non-~party

deponents.

(3) For cause shown the court upon ex parte motion may change the time

at which a deposition will be taken,

Comment
Rule 30,02 (3) continues the present practice which permits a party upon
motion to shorten or enlarge thei time for taking a deposition. The Advisory
Committee believed the rule to be ambiguous insofar as the nature of the motion
required was concern. The rule clearly anticipates an ex parte motion rather

than a motion following notice and hearing.
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(4) Upon motion, the court, in addition to the stenographic recording, may

by order designate some other method of recording or perpetuating the testimony

whicﬁ other method of recording shall be used at trial in lieu of the stenographic

| recording. The order shall specify the manner of recording, preserving and filing

cordced testi-

»

the deposition and may include other provisions to assure that the re

mony will be accurate and trustworthy. In the event a discrepancy is alleged to

exist between the transcription of the stenographic recording of the deposition and

!

the other method of recording or perpetuating the testimony, such conflict shall

be resolved by the trier of fact.

. Comment

This rule reflects{ a change taking place in the tecimology that can be used
in depositions such as video tape and other electric recording mechanisms. The
amended rule will now permit the recording of testimony by mechanical means,
electronic means, or photographic means if it is trustworthy and accurate. A
court order is required primarily to permit the judge to detérmiﬂe the trustworthi-
ness and accuracy of the proposed recording device.

The proposed amended Rule 29, by eliminating the proviéion permitting the
court to overturn the stipulation of the parties, has created another option avail-
able to the parties relative to the taking of depositions by other than stenographic
means. Under Rule 29 the parties by stipulation may avoid the court order re-
quiréd under Rule 30,02 (4).

The Advisory Committee was concerned that provi;ions in Rule 30.02 (4)
eliminating the stenographic trar;script could crea;:e unexpected and unax;xticipated
problems rclative to trial preparation and the use of the deposition at trial, h"l
particular, the Committee was concerned regarding the application of the last
sentence in which provision is made for a party to have his own stenographic
transcription made at his own cxpense. The Advisory Committee believes that

trial practice will be aided by requiring every deposition to be stenographically
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recorded even though some other method of recording or perpetuating the testi-
mony is also used. As proposed by the Advisory Committee, the court order
permitting an alternative recording device shall specify that the other rr;ethod of
recording or perpetuating the testimony shall be used at trial in lieu of the steno-
graphic recording. In the event a discrepancy exists between the transcription
of the stenographic recording and the other mecflanical or electronic method of
perpetuating the testimony, that conflict will be resolved by the trier of fact at

the time of trial.

(5) The noticc to a party deponent may be accompanied by a request to

produce and permit inspection and copying of designated books, papers, documents,

or tangible things which constitute or contain matters within the scope of the examin-

ation permitted by Rule 26.02.

The party to whom the notice is directed may, within 10 days after

service thereof, or on or before the time specified in the notice for compliance

if such time is less than 10 days after service, serve upon the attorney designated

in the notice written objection to the production, inspection or copying of any or

all of the designated materials. If objection is made, the party serving the notice

shall not be entitled to the production, or the right to inspect and copy the materials

except pursuant to an order of the court in which the action is pending or in which

the deposition is to be taken. The party serving the notice may, if objection has

been made, move upon notice to the deponent for an order at any time before or

during the taking of the deposition.

Comment
As proposed by the State Bar Committee and as provided in the correspond-
ing Federal rule, a subpoena duces tecum is not available to a party deponent

when the person noting the taking of the deposition desires production of documents
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to be used at the time of the party's deposition. A party must use the procedure
of Rule 34 to secure documents of another party.. In considering the.application
of the proposed amended Rule 34 and the amended Rule 45, it became clear that
literally applied the rule would éreate a 30 day delay period for production of

documents which does not exist under Rulc 45, As recommended by the State Bar

Committee and as contained in the corresponding Federal rules, the deposition
of a non-party deponent may include the use of a subpoena duces tecum under
Rule 45 and production of docu;nen#s is not dé]ayed beyond the time of the taking
of the deposition. On the other hand, if documents are to be produced in conjunc-
tion with the taking of the deposition of a partir deponént, Rule 3‘4 provides a 30
day lag period before prc.xduction is required. Such an #pplication and difference
in procedure is not desirable. As proposed by the Advisory Committee,the same
time provisions as are coﬁtained in Rule 45 will become applicable to the party's
depositions under the amended Rule 30.02 (5) rather than the procedure of ‘Federal
Rule 34,

In applying the provis_ions of Rule 45 to the product;ion of documents in con-
junction with the deposition of the parties, the Advisory Committee believed it
was desirable to make the procedure for production of documents by party and
non-party deponents as similar as possible. The second paragraph of the pro-
posed Rule 30.02 (5) contains the same provisions as provided in the amended
Rule 45.04 (2). If written objection to the production, inspection, or copying of
any of the designated materials is made within the time specified, then the parties
serving the notice is not entitled to production. T};e party serving the notice and
still desiring production after objection by a party must initiate a court action by
a motion and notice for a court order requiring production, inspection,or copying.
A court in which an action is pending or in which the deposition is to be taken may

issue such an order pursuant to the party's motion,
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(6) A party may in his notice and in a subpoena name as the deponent a

public or private corporation or a partnership or association or governmental

agency and describe with reasonable particularity the matters on which examina-

tion is requested. In that event, the organization so named shall designate one or

more officers, directors, or managing agents, or other persons who consent to

testify on its behalf, and may set forth, for each person designated, the matters

on which he will testify. A subpoena shall advise a non-party organization of its

duty to make such a designation. The persons so des'ignated shall testify as to

matters known or reasonably available to the organization. This subdivision (6)

does not preclude taking a deposition by any other procedure authorized in these

rules.

Comment
As proposed by the Advisory Committee, this rule should be considered
as a new discovery procedure. The rule permits a public or private corporation,

partnership, association or governmental agency to designate one or more of its

officers, directors, managing agents‘dr other persons to testify on its behalf,
This procedure eliminates problems formerly associated with taking the deposi-
tion of legal entities when the party desiring to take the deposition did not know
either the name or status of proper entity officers or managing agents, This rule
also is intended to eliminate the situation where depositions of numerous officers,
agents or representatives would be noticed by a party and each of the deponents
would indicate that he did not have the particularized knowledge of the matter
under examination, but that some other representative had the desired informa-
tion. Under the rule &s proposed, the party in his notice can name the entity as
the deponent and describe with reasonable particularity the matters on which he
desires examination. Such a notice then imposes a responsibility upon the organi-

zation to designatc one or more persons to testify on its behalf, The organization
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may by its response limit the areas in which each person aesignated will testify.
Persons so designated must testify as to all matters known or reasonably available
to the organization,

'i'he last séntence of the proposed rule removes any uncertainty regarding
the availability of depositions speciﬁcaily nami;né designated coiporate officers
or others when the party believes that the deposition of such designated corporate
officer, managing agent, etc. must i)e taken. A further clear effect of the proposed
amended rule is to permit a corporation to pfotect itself by designating those who
can make evidentiary admissions on behalf of the corporation through the deposition

procedure.

30.03 Examination and Cross-Examination; Recqrd of

Examination; Oath; Objections
The-officer-before-whom-the- depe sition-i6-to- be-taken shall put-the-witness
on-oath-and-shall, -personally, -or by- some one-acting-under-his-direction-and in

his presence,-reco rd-the-testimony of-the-witness.- - The-testimony shall be-taken

stenographically and-transcribed-unless the -papﬁe s-agree otherwise.

Examination of the witness may proceed as permitted at the trial. The

officer before whom the deposition is to be taken shall put the witness on oath

and shall personally, or by someone acting under his direction and in his presence,

stenographically record the testimony of the witness, In addition, such testimony

may be rcecorded or perpetuated by any other means ordered in accordance with

Subdivision 30.02 (4) of this rule. If requested by one of the parties, the testimony

shall be stenographically transcribed.

All objections made at the time of the examination to the qualifications of the
officer taking the deposition, or to the manner of taking it, or to the evidence
presented, or to the conduct of any party, and any other objection to the proceed-

ings shall be noted by the officer upon the deposition. Evidence objected to shall
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be taken subject to the objection, In lieu of 'participating in the oral examination,

parties-served-with-netice-of taking a-depesition-may-transmit avritten interrogatories

to- the-officer, a party may serve written questions in a sealed envelope on the

party taking the deposition and he shall transmit them to the officer, who shall

propound them to the witness and record the answers verbatim.

Comment
Technically there can be no cross examination of witnesses until the deposi-
tion is used at the time of trial., See Rule 32,03. Until trial time it is not possible
to determine whose witness the deponent will be. Thefefore, reference in Rule
30.03 to cross examination is not appropriate. The Advisory Committee deter-
mined to eliminate reference to cross examination and to provide that examination
will proceed as permitted at the trial, Thus implicitly the cross examination

form is preserved for those parties who do not anticipate calling the del.)onent as

a witness or introducing the deposition on the party's behalf, Reference to the
first sentence to Rule 43.02 is cqually inappropriate since ti‘xe form of examination
hinges upon the hostility or adversity of the deponents as a witness. Often this
status cannot be determined at the deposition stage either. By correction of the
language the Advisory Qomrnittee did not change the use and in£ent of the rule.
Changes were made in the second sentence to conform to changes recommended
by the Advisory Committee in Rule 30.02 (4) relative to stenographic recordings
of the tesfimony of each of the deponents whether or néf the testimony is taken by
other mechanical means. The last sentence of the proposed rule eliminates the
requirement of party agreement in order for testimony to be transcribed and now
provides for transcription at the request of any party.

If a party desires to serve written questions rather than participate in the

oral deposition itself, that party may serve written questions on the party taking
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the dcposition. The party then transmits the questions to fhe officer who shall
propound t};em to the witness and record the ans.wers verbatim. Prior practice
required the party to transmit the questions directly to t'he officer before whom
the deposition would be taken. The proposed ame.nded procedure should facilitate

the process since often the officer is not known at the time the questions should be

served.

sentence of the rule. The second sentence is modified to provide that the testimony
‘shall be taken stenographically in accordance with the proposed amendment to
Rule 30.02 (4). In the second paragraph a minor amendment modifying the word

"parties' to "a party' has been made for purposes of clarification.

30.04 Motion to Terminate or Limit Examination

At any time during the taking of the depésition, on motion of any a party or
of the witness depornent and upon a showing that the examination is being conducted
in bad faith or in such manner as unreasonably to annoy, e;rnba;'rass, of oppress
the witness deponent or party, the court in which the actioﬁ is pending or the.
court in the district where the deposit.ion is being taken may order the officer
conducting the exanlinattion to cease forthwith from faking the deposition, or may
limit the scope and manner of the taking of the deposition as providéd in Rule
30¢02 26.03. If the order made terminates the examination, it éhall be resumed
thereafter only upon the order of the court"in which the action is pending. Upon
demand of the objecting party or witness d;:Eonent, the taking vof the deposition
shall be suspended for the time necessary to make a motion for an order. In
granting-er-refusing-such order;-the court-may-impose-upen-cither -party-ox-upon
the avitness-the- requirement-to-pay-such costs or expenses-as-the-court may-deenr

reasonable., The provisions of Rule 37.01 (4) apply to thec award of expenses in-

currcd in relation to the motion.
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Comment
The proposed amendment to Rule 30.04 makes minor modifications in the
existing Rule 30.04., A primary difference is found in the last sentence of the
proposed rule where the court in granting or refusing the motion may impose

expenses and costs upon the attorney as well as upon the party or witness.

30.05 Submission to Witness; Changes; Signing

When the testimony is fully stenographically transcribed, the deposition

shall be submitted to the witness for examination and ,shallnbe read to or by him,
unless such examination and reading are waived by the witness and by the parties,
Any changes in form or substance which thel witness desires to make shall be
entered upon the deposition by the officer with a statémgnt of the reasons given

by the witness for making them. The deposition shall then be signed by the witness,
unless the parties by stipulation waive .the signing or the witness is ill or cannot

‘be found or refuses to sign. If the deposition is not signed by the witness within

30 days of its submission to him, the officer shall sign it and state on the record

the fact of the waiver or of the illness or absence of the witness, or the fact of the
refusal to sign, together with the reason, if any, given therefor; and the deposition

may then be used as fully as though signed, unless on a motion to suppress under

Rule 32.04 (4) the court holds that the reasons given for the refusal to sign require

rejection of the deposition in whole or in part.

Comment
A primary change in the proposed rule is the provision permitting the officer
to sign the deposition if the witness does not do so in 30 days of the time it is sub-
mitted to him, If the deposition is signed by the officer it may be used as though
it was signed by the party unless a motion to suppress has been made under Rule

32.04 (4).
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30.06 Certification and Filing by Officer; Copies; Notice of Filing

(1) The officer shall certify on the deposition that the witness was duly
sworn by him and that the deposition is a true record of the testimony given by
the witness. He shall then place the deposition in an envelope endorsed with the
titlc; of the action and marked "Deposition of (here insert the name of witness)"

and shall promptly deliver or mail it to the clerk of the court in which the action

is pendingy -0~ if the-deposition was taken-under Rule-26,07, -fo-ar-arbitrator.

Documents and things produced for inspection during the examination of the

witness, shall, upon the request of 2 party, be marked for identification and

annexed to and returned with the deposition, and may be inspected and copied by

any party, except that (a) the person producing the materials may substitute

copies to be marked for identification, if he affords to all parties fair opportunity

to verify the copies by comparison with the originals, and (b) if the person pro-

.ducing the materials rcquests their return, the officer shall mark them, give each

party an opportunity to inspect and copy them, and return them to the person pro-_

ducing them, and the materials may then be used in the same manner as if annexed

to and returned with the deposition. Any party may move for an order that the

original be annexed to and returned with the deposition to the court, pending final

disposition of the case.

Comment
The Advisory Committee recommended modification in the first paragraph
by striking the last clause "or,if the deposition was taken under Rule 26,07 (32.04) to
an arbitrator'". The Advisory‘Committee determined that the use of depositions

in the arbitration procecding as provided in Rule 32.04, as recommecended by the

State Bar Committee, was a refercnce to a procedure no longer applicable under

existing state law. M.S.A. 8 572.30, subd. 3, providcs that the Rules of Civil
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Procedure shall not apply to arbitration insofar as they may be inconsistent with
the statute. Under the existing statute the Committece believed that a spec.:ial rule
reiativc to arbitrations is no longer desirable.

The second paragraph provides a more ﬁcxible procedure for the handling
of exhibits produced for inspection dﬁring the examination of a witness. Upon
the request of a party such documents may be marked for identification and
annexed to and returneci with the depo sition. It may be inspected and copied:
thereafter by any party.l A party producing the original may substitute copies to

be marked for identification if he affords all parties a full opportunity to verify

the accuracy of the copies by comparison with the original. Originals may be
returned to party producing them under the provision of Rule 30.06 (1)(B). If
the originals are to be annexed and retained with the deposition, a court order

is appropriate for such purpose. .

(2) Upon payment of reasonable chargés therefor, the officer shall furnivsh

a copy of the deposition to any party or to the witness deponent,
Comment
The rule as proposed is identical to the existing Rule 30.06 (2) except the

word '""witness' has been changed to '"deponent',

(3) The party taking the deposition shall give prompt notice of its filing to

all other parties.

/
Comment

The rule as proposed is identical to the existing Rule 30.06 (3).
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RULE 30.07 Failure to Attend or to Serve Subpoena; Expenses

(1) If the pérty giving the notice of the taking of a deposition fails to attend
and proceed therewith and another party attends in person or by attorney pursuant
to the notice, the court may order the party giving the notice to pay to such other
party the amount of the reasonable expenses incurred by.him and his attorney in
so attending, including reasonable attorney's fees:

(2) If the party giving the notice of the taking of a deposition of a witness
fails to serve a subpoena upon him, and the witness because of such failure does

not attend, and if another party attends in person or by attorney because he

expects the deposition of that witness to be taken, the court may order the party

giving the notice to pay to such other party the amount qf the reasonable expeﬁses
incurred by him and his attorney in so attending, including reasonable attorney's
fees.
Commenf
The rule as proposed is identical to the existing Rule 30.07.
RULE 31 TO BE AMENDED AS FOLLOWS:
31\.01 Serving Interrogateries Questions; Notice

After commencement of the action, any party may take the testimony of any

person, including a party, by deposition uﬁon written questions. The attendance

of witnesses may be compelled by the use of subpoena as provided in Rule 45,

A party desiring to take the deposition ef any-person upon written interrogatories
questions shall serve them upon every other party with a notice stating (1) the name

and address of the person who is to answer them, if known, and if the name is not

-

known, a general description sufficient to identify him or the particular class or

group to which he belongs, and (2) the name or descriptive title and address of the

officer before whom the deposition is to be taken. A deposition upon written ques-

tions may be taken of a public or private corporation or a partnership or association
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or governmental agency in accordance with the provisions of Rule 30,02 (6).

Within 10-days theveafter, 30 days after the notice and written questions are (

served, a party se-served may serve cross interrogateries questions upon the

party proposing-to-take the-deposition all other parties, Within 5-days thereafter,

the latter- 10 days after being served with cross questions, a party may serve

redirect interrogateries qucstions upon a-party-who-has-served cross-interrogate ries

all other parties, Within 3 10 days after being served with redirect interrogateries

questions, a party may serve recross interrogateries questions upon the pariy

propesing to-take-the deposition- all other parties. The court may for cause shown

enlarge or shorten the time.

Comment

Rule 31 has been modified to conform to the more liberal deposition policy.
Rule 31.01 conforms to the changes in Rule 30.01. Rulel31.01 provides for a 30
day period after notice of deposition and service of written. questions for the party
so served to prepare and serve cross questions on all other iaarties. Thus no
prohibited period following the service of the summons and complaint is required
in order tc; permit defendant sufficient time to secure the services of an attorney
and to participate in the deposition. To avoid coﬁ_fusion between Rule 33 interrog?.-
tories and depositions by written questions under Rule 31, Rule 31 qu;estions are
now entitled '"questions" rather than “interrogatories." Time for the service of

cross questions/redirect questions and recross questions has been extended.

31.02 Officers to Take Responses and Prepare Record
A copy of the notice and copies of all interrogateries questions served shall

be delivered by the party taking the deposition to the officer designated in the
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notice, who shall proceed promptly, in the manner provided by Rules 30,03,
30.05, and 30.06, to take the testimony of the witness in response to the intor-
rogatories questions and to prepare, certify, and file or mail the deposition,
attaching thereto the copy of the notice and the interrogateries questions reccived
by him.
Comment’

The proposed amended rule is substantially identical to the former Rule

31.02, Interrogatories ‘have been entitled '"questions" ts conform with the

changes made in Rule 31.01,

RULE 31.03 Notice of Filing 7
When the depositioﬂ is filed, the party taking it éhall promptly give notice
thereof to all other partj;..es.
| Comment

The rule as proposed is identical to the former Rule 31.03.

RULE-31.04 Orders for-the-Protection-of Rarties-and Witnesses-
After the-service-of interrogatories-and prier-to-the taking of-the-testimony
of the-witnessesy -the court-in-whieh-the-a ctionis pendingy -on metion-premptly

made by-a-party-er-witnesses,-upon-notice-and good- cause-shown, -may-make any-

erder-spocified in-Rule 30-which-is-appropriate-and-just-or an-erder-that-the- deposi-
tion shall- got be-taken l)efere-th&eﬁﬁeer-d;siga)ated-in- tﬁe notice or-that-it- shall-not
be-taken-except upon-oral examination. - |
Comment
Protecﬁve orders have been moved to Rule 26.03 in the renumbering and

rearrangement of the rules. Former Rule 31,04 has been eliminated as surplusage.
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RULE 32 TO BE AMENDED AS FOLLOWS:

RULE 32. EFFEGT-GF-ERRORS AND-IRRNGULARITIES-IN
DEPOSITIONS
USE OF DEPOSITIONS IN COURT PROCEEDINGS

32,01 As-to Notiece
All errors-and-irregularities-in-the notice for -taking -a- deposition-are-waived
unless written objection-is promptly- served-upon the-party- giving-the notice.

32.01 Use of Depositions

At the trial or upon the hearing of 2 motion or an interlocutory proceeding,

any part or all of a deposition, so far as admissible under the rules of evidence

applied as though the witness were then present and testifying, and subject to the

provisions of Rule.32.02, may be used against any parfy who was present or repre-

sented at the taking of the deposition or who had reasonable notice thereof in

accordance with any one of the following provisions:

{1) Any deposition may be used by any party for the purpose of contradicting

or impeaching the testimony of deponent as a witness.

{2) The deposition of a party or of any one who at the time of taking the

- deposition was an officer, director or managing agent or a person designated under

Rule 30.02(6) or 31, 01 to testify on behalf of a public or private corporation, partner-

ship or association or governmental agency which is a party may be used by an

adverse party for any purpose.

(3) The deposition of a witness, whether or not a party, may be used by any

party for any purpose if the court finds:. (a) that the witness is dead; or (b) that

the witness is at a greater distance than 100 miles from the place of trial or hear-

ing, or is oﬁt of the state, unless it appears that the absence of the witness was

procured by the party offering the deposition; or (c) that the witness is unable to

attend or testify because of age, sickness, infirmity, or imprisonment; or (d)

that the party offering the deposition has been unable to procure the attendance
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of the witness by subpoena; or (e) upon application and notice, that such excep-

tional circumstances exist as to make it desirable, in the interest of justice and

with due regard. to the importance of presenting the testimony of witness orally

in open court, to allow the deposition to be used.

(4) If only part of a deposition is offered in evidence by 2 party, an adverse

party may require him to introduce any other part which ought in fairness to be

considered with the part introduced and any party may introduce any other parts.

Substitution of parties pursuant to Rule 25 does not affect the right to use

depositions previously taken; and, when an action in any court of the United States

or of any state has been dismissed and another action involving the same subject

matter is afterward brought betwecen the same parties or their representatives or

successors in interest, all depositions lawfully taken and duly filed in the former

action may be used in the latter as if originally taken therefor.

Comment

Rule 32 has been substantially changed in the rearrangement of the discovery
rules. Rules 32.01, 32,02 and 32.03 represent the tré.néfer of former Rules
26.04, 26,05 and 26.06. The provisions of the rule are generally the same although
modifications have been made to conform with other amendments made in the dis-
covery rules.

The State Bar Committee recommended the transfer of former Rule 26.06
and its rgnumbering as Rule 32.04. ThenrAdvisory Committee determined that
M.S.A. 8572.14 eliminates the need for a special rules relative to depositions
in arbitrations and therefore has recommended that .1:1.1e form?r Rule 26,07 not be
readopted as Rule 32.04.

The first paragraph of Rule 32.01 has been modified to clearly provide that

a deposition may be uscd at the hearing on a motion or at a trial insofar as it is
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admissible under the rules of evidence applied as though the witness was then
" present and testifying. The first paragraph was further amended by the Advisory
Committee to provide that use of the deposition against a party who was present

or represented at the taking is also subject to the provisions of Rule 32,02.

Amended Rule 32.01 (1) has been modified by striking the final four words
from the former rule. Impeachment or contradicting on material matters will

occur as a matter of course and the limitation in the rule is confusing.

Rule 32.01 (2) has been modified by the Advisory Committee to eliminate
the word "employee' from the rule as recommended by the State Bar Committee.
In so doing, the Advisory Committee makes the rule coniorm to the corresponding
Federal rule in this situation. Ewven though the provisioi;s of Rule 32.01 (2) per-
mit the use of the deposition of a party or a designated representative of the organi-
zation which is a party by an adverse party, the Committc—.;e stresses the importance
for trial purposes of calling witnesses to give his testimony on the witness stand
rather than using the deposition as permitted under Rule 32,01 (2)., It is generally
desirable for trial purposes to have witnesses testify dii’ectly in the presence of
the jury and thus enable the jury to determine credibility of the witness by personal
o‘-bservation. See Clark v. Wolkoff, 250 Minn., 504, 85 N, W.2d 401 (1957).

No ché.nge has been made in the proposed amendment to Rule 32,01 (3) IE';!‘OI‘h
the former Rule 26.04 (3).

| Rule 32.01 (4) is modified by eliminating reference to parts of a deposition

relevant to parts which the adverse party introduced ancj substituting a provision
indicating that a part may be compelled which in fairness ought to be considered

with the part introduced.
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language "and subject to the provisions of Rule 32.02," Tﬁe word "employee
has been eliminated from the change recommended l?y the State Bar Committee
in Rule 32.01 (2). This elimination conforms with the corresponding language in
the Federal rule.
32,02 As-to Disqualification-of Officer

Objection-to taking a-deposition-because of -disqualification-of the-officer
before awhom-it-is to -be taken-is-waived-unless-made before-the taking-of the
deposition-begins-e¥-as soon-thereafter-as the 4i-squé-11~f-ieat-ion—beeen¥es known or
eould be-discovered with-reasonable-diligence.

32.02 Objections to Admissibility

Subject to the provisions of Rules 28.02 and 32.04(3), objection may be

made at the trial or hearing to receiving in evidence any deposition or part

thereof for any reason which would require the exclusion of evidence if the

witness were then present and testifying.

Comment

With the exception of change in reference to the rule numbers, the proposed

Rule 32.02 is identical to the former Rule 26,05,

32,03  -As-to- Taking-of Deposition

(1)~ -Objections-to-the competency of a witheE6-0F to -the- eompetency,-rele-
vaneyy -0 tnateriality-of testimneny-are -not-waiived by-failure-to-make thenr before
o r-during- th_e taking of-the-depesitiony -unleé%- the -g-round—yeﬁ the-objection is-one
which-might have-been-obviated-or remeved-if-presented-at that times

(2)- -Errors-and irregularities occurring -at-the oral-examination-in the
manner of -taking -deposition,- in-the-form-of the-questions-or answers,  in-the-oath
o r-affirmation,- ox-in the -GGI}(}J..}G‘("- of parties and-errors-of-any-kind-which-might be-

ebviated, - removed,- o1~ curedif-promptly presentedy are wvaived-unless -sea,sona})le
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ebjection-thereto-is-made at-the-taking of deposition,

€3)- -Objections -to-the form of-written-interro gatories- submiited under-Rule
31.-are waived-unless served in wwriting upon-the party-propounding- ther;}- wA thin-
the time-allowed for-serving-the succeeding-6ross or-ether interrogatories-and
within-3-days after service -éf- the last interrogatories-authorized.

32.03 Effect of Taking or Using Depositions

A party does not make a person his own witness for any purpose by taking

his deposition. The introduction in evidence of the deposition or any part thereof

for any purpose other than that of contradicting or impeaching the deponent makes

the deponent the witness of the party introducing the deposition, but this shall not

’

apply to the use by an adverse party of a deposition under subdivision 32. 01(2)

of this rule. At the trial or hearing, any party may rebut any relevant evidcnce

contained in a deposition whether introduced by him or by any other party.

Comment
The rule as recommended is substantially identical with the former Rule
26.06. A clarifying change of language has been made in the first sentence and

reference to Rule 32.01 (2) has been substituted‘for reference to Rule 26.04 (2).

32,04 As-to Completion-and-Return of-Depesition
Errors-and-irregularities-in-the manner-in-which-the-testimony is-transcrib ed
é r —the— depoesition-is-preparedy-sipned;-ce rfeiafied-r sealedy -indorsed, -transmitted,
filedy -0r otherwise-dealt-with-by-the-officer-under -R-uleé- 30-and-3lare-waived
unless a-motien-to- suppress-the-depo sition-or some -part-thoreof-is made ~with-
reasonable promptness after such-defect- i—s‘,- or-with due-diligence -might have-beeny

asecertaineds

Comment

This rule is no longer necded or desirable under M.S. A, B 572, 14,
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32,05 Effect of Errors and Irrecgularities in Depositions,

(1) As to Notice

All errors and irregularities in the notice for taking a deposition are

waived unless written objection is promptly served upon the party giving the

notice.

(2) As to Disqualification of Officer

Objection to taking a deposition because of disqualification of the officer

before whom it is to be taken is waived unless made before the taking of the deposi-

tion begins or as soon thereafter as the disqualification becomes known or could

be discovered with reasonable diligence.

(3) As to Taking of Deposition

(2) Objections to the competency of a witness or to the competency,

relevancy, or materiality of testimony are not waived by failure to make them

before or during the taking of the deposition, unless the ground of the objection

is one which might have been obviated or removed if presented at that time.

(b) Errors and irregularities occurring at the oral examination in

the manner of taking the deposition, in the form of the questions or answers,

in the oath or affirmation, or in the conduct of parties, and errors of any kind

which might be obviated, removed, or cured if promptly presented, are waived

unless scasonable objection thereto is made at the taking of the deposition.

(c) Objections to the form of written questions submitted under Rule

31 arc waived unless served in writing upon the party propounding them within

the time allowced for serving the succeeding cross or other questions and within

5 days after scrvice of the last questions authorized.

(4) As to Completion and Return of Deposition

Exrrors and irrcgularitics in the manmer in which the testimony is

transcribed, prescrved or the deposition is prepared, signed, certified, sealed,

-41-




endorsed, transmitted, filed, or otherwise dealt with by the officer under Rules

30 and 31 are waived unless a motion to suppress the deposition or some part

thereof is made with reasonable promptness after such defect is, or with due

diligence might have been, ascertained.

Cornmént

The provisions in Rule 32.05 (1)(2)(3)(4) are substantially identical fo the
provisions in former Rules 32.01, 32.02, 32.03 and 32.04. The on-ly change of
substance recommended by the Advisory ‘Committee is in Rule 32.05 (4), the
word ""preserved" was added in recognitiox; of the use of recording methods other
than the stenographic transcription as provided under the proposed amended rules.

Time for objection to the form of wriﬁ:en interrogatories has been exténded
from three to five .days under the proposgd Rule 32.05 (3)(c).

RULE 33 TO BE AMENDED AS FOLLOWS:

RULE 33, INTERROGATORIES TO PARTIES

33,01 Availability; Procedure for Use

(1) Any party may serve upon any.othcr party written interrogatories.

Interrogatories may, without leave of court, be served upon the plaintiff after the

commencement of sueh the action, leave-of <court-granted-with or-without-netice-

must-be-obtained-first and upon any other party with or after service of the summons

and complaint upon that party. No party may serve more than a total of 50 inter-
rogatories upon any other party unless pefmitted to do ‘s‘o by the court upon motion,
notice and a showing of good cause. In computing the total number of interrogatories
éach subdivision of separate questions shall be counted as an interrogatory.

(2) The party upon whom the interrogatories have been served shall serve

separate wrilten answers or objections to each interrogatory W within 15 30 days

after servicc of the interrogatorics, separate written answors and-objoctions-to
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each-interregatory shall be-served-by the-responding-party,- unless except that a

defendant may serve answers or objections within 45 days after service of summons

\and complaint upon that defendant. The court,on motion and notice and for good

cause shown, may enlarges or shortens the time.

(3) Objections shall state with particularity the grounds for the objection

and may be served as a part of the document containing the answers or separately.

Within 15 days after service of objections to inteirrogatories, the party proposing

the interrogatory shall serve notice of hearing on the objections at the earliest

practicable time. Failure to serve said notice shall constitute a waiver of the

right to require answers to each interrogétory to which"objection has been made.
Answers to interrogatories to which objection has been made shall be deferred
until the objections are determined.

(4) Answers to i'nterrogatories éhall be stated fully in writing and shall be
signed under oath by the party served or, if the party served is the state or a
corporation or a 'partnership or an association, by any officer or managing agent,

who shall furnish such information as is available, A party shall restate the

interrogatory being answered immediately preceding the party's answer to that

interrogatory.

(5)- Interregatories-may relate to -any matters-which-can be-inquired-inte
under-Rule 26 02+- é.nd—the-answe—rs—mra-y- be-used-to-the same -extent-as provided
in -Eule 26:04-for-the use-of the -deposifeioi.} of-a partyr- iﬁt—epmg&to—r—ie s-mavy-be
served-after-o deposition-has-been taken ,—A -and a-depesition-may-be-sought-afier
jinterrogaieries have-been-answered; but-the courty -on motion-of the-witnesses
or-the-party interrogated, -may make -such_ protective-o br‘der § -&5- justice-may re~
quire. - The-provisions-of Rule-30,02-are applicable-for the protection of -tbe-pa‘rby

from-whom -answers -to-intervogatories are-sought under-this-rule.
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Comment
Rule 33 has been substantially rewritten by the Advisory Committee to retain

in general the provisions in the existing Minnesota Rule 33. Amendments to the

Minnesota rule have been proposed which adopt desirable recommendations made

by the State Bar Committec and as exist in the interrogatory practice in the amended

Federal Rule 33. Rather than using the Federal rule as a base for proposing an

amended Minnesota Rule 33, the Advisory Committee used the existing Minngsota
rule. Amending the Federal rule to conform to existing state practice as recom-
mended by the State Bar Committee leads to unnecessariy ambiguity and confusion
in the rule itself. In this instance the Committee believed that the variance be-
tween desirable Minnesota practice under Rule 33, which should be continued,
and the proposed Federal Rule 33 was sufficient to war.rant an exception to the
general policy of adopting the Federal language wherever possibie.

Major changes in Rule 33 relate to the time elements applicable to the
interrogatory procedure. Under Rule 33.01 (1) ipterroga'tories may be served without
leave of court after service of the summons and complaint upon the defenc'ling
party or at any time ﬁpon the plaihtiff. Sufficient time for defendants 'to secure
the services of counsel and to respond are prov-j.de‘d in Rule .33.01 (2) by extending
the answer or objection time to 30 days with a specific provision for defendants .
to answer or object within 45 days é.fter service of the summons and complaint
upon that defendant.. Under the proposed amended rule, the plaintiff may serve
interrogatorics upon the defendant with t};e service of thc summons and complaint,

Proposed Rule 33,01 (3) preserve the existing practice of requiring that
objcctions state with particularity the ground for the objection. The procedural
burden is c’ast upon the inquiring party to serve notice 6f hearing within 15 days
after scrvice of objections to the interrogatories or thé inquiring party waives

his right to rcquire answers to cach interrogatory that has been objected to.
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A new provision has been added to Rule 33.01 (4). The proposed rule re-

quires that the party answering the interrogatories to restate the interrogatory

immediately prior to his answer. The purpose for this change is to permit more

. convenient use of the interrogatories at the time of trial or upon hearings by

eliminating the necessity of referring back and forth between the questions and

the answers. The duty to supplement answers is now contained in the proposed

. Rule 26.05.

33.02 Scope; Use at Trial »

Interrogatories may relate to any matters which can be inquired into under

Rule 26.02, and the answers may be used to the extent’hpcrmitted by the rules of

evidence,

An interrogatory otherwise proper is not necessarily objectionable merely

because an answer to the interrogatory involves an opinion or contention that

relates to fact or the application of law to fact, but the court may order that such

an interrogatory need not be answered until after designated discovery has been

completed or until a pre-trial conference or other later time.

Comment

The first paragraph is identical to the first sentence of the existing Rule
33 (5) except the language has been changed in the final clause to provide that the
answers will be used to the extent permitted under the rules of evidence rather
than making specific reference to Rule 26,04 (now Rule 32.01). The second
paragraph resolves a question which has involved substantial division and debate
in the federal and state courts. Interrogatories relating to opinions and conclu-
sions of the party are permitted under the proposed Rule 33.02. Pure questions

of law are not proper under the proposed rule. Mixed questions of law and fact




can be the proper subject for a Rule 33 interrogatory. The rule specifically
provides that the court may by _order delay the answer to the interrogatory until
other discovery has been completed or untii the pre-trial conference or such other
time. This rule implements the proposed change in Rule 26,02 (4) interrogatories

to parties relating to experts expected to testify at trial,

33.03 Option to Produce Business Records

Where the answer to an interrogatory may be derived or ascertained from

the business records of the party upon whom the interrogatory has been served

or from an examination, audit or inspection of such business records, or from a

compilation, abstract or summary based thereon, and the burden of deriving or

ascertaining the answer is substantially the same for the party serving the interrog-

atory as for the party served, it is a sufficient answer to such interrogatory to

specify the records from which the answer may be derived or ascertained and to

afford to the party serving the interrogatory reasonable opportunity to examine,

audit or inspect such records and to make copies, compilations, abstracts or

summaries,

Comment .

The proposed rule is a new provisioh designed to simplify the answering
process when business records or documents provide the answer, If the burden
of ascertaining the answer from existing records is'sui)stantially the same for the
party inquiring as for the party answering, it is sufficient for the answering party
to specify the records and to afford the acquiring party reasonable opportunity to

examine or inspect the record.
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RULE 34 TO BE AMENDED AS FOLLOWS:

RULE 34. DISCOVERY-AND RRODUCTION-GF-DOGUMENTS
ANDB-THINGS FOR-INSPEGTION,- GOPY¥ING; -GR
PHOTOGRARHING-

Upon-motien-of-any-party- shewing-good cause therefor-and-upon notice to
all-ether parties,- and subjectto the-provisions-of- Rule-30.-02 - the -court-in avhich
an-action-ie-pending may-(1)-order any-party to-produce and-permit-the- inspectien
and-copying-exr-photographing; -by or-en-behalf-of-the meving party; of- any-desig-
nated documents,- papers,-books; accounts,-letters; -photographs,-ebjects,-or
tangible-thingsy -not-privileged; -which constitute-or contain evidence ~-relating {e

- any-of- the matters-within-the scope-of the -e-xa-m—inationf.ée rmitted by-Rule-26.02
;\nd -which are-in his-possession; -custody or-controly-or -(2} order-any-party-to
permit-entry-upen-designated-land er other-preperty in-his-pessession oxr-control-
for the-purpose of-inspecting,- measuring,- surveying, -or photegraphing the-property
er-any designated objeet or-eperationthereon within the-scope of-the examination
permitted by- Rule-26.-02.- - The-o rder-shall-specify-the-time; -place; -and-manner-
of making the-inspection and-taking-the copies-and photegraphs-and may-prescribe
such-terms-and conditions-as-are just.

RULE 34, PRODUCTION OF DOCUMENTS AND THINGS

AND ENTRY UPON LAND FOR INSPECTION
AND OTHER PURPOSES

34,01 Scope

Except as provided in Rule 30.02 (5), any party may serve on any other

party a request (1) to produce and permit the party making the request, or some-

onge acfing on his bchalf, to inspect and copy, any designated documents (including

writings, drawings, graphs, charts, photographs, phono-rccords, and other data

compilations from which information can be obtained, translated, if necessary, by

the respondent through detection devises into reasonably usable form), or to inspect

and copy, test, or sample any tangible things which constitute or contain matters
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within the scope of Rule 26,02 and which are in the possession, custody or control

_of the party upon whom the request is served, or (2) to permit entry upon designated

land or other property in the possession or control of the party upon whom the re-

quest is served for the purpose of inspection and measuring, surveying, photographing,

testing, or sampling the property or any designated object or operation thereon,

within the scope of Rule 26.02.

Comment

The proposed rule simplifies the practice under Rule 34 and conforms
to the informal procedure presently adopted ‘by many lawyers in requesting produc-
tion of documents. In particular, the amendments (a) e@iminate fhe requirement
of showing ""good cause;" (b) eliminate the requirement‘of a court order for pro-
duction; and (c) specifically includes the testing and sampling of tangible property
as a permissible inspecfion form. Docu.ments‘now ‘defined include all forms uéed
to preserve information including electronic forms.

The Advisory Committee recommends the inclusion of an opening clause in
Rule 34.01 to conform to the recommendations made by the Advisory Committee
to its amendment to Rule 30.02 (5). In the opinion of the Advisory Committee,
this amendment is necessary to make Rule 34 available to parties to compel pro-
duction of documents to be used at the time of a party's written or oral dcpositioﬁ.

34,02 Procedure

The request may, without leave of cburt, be served upon the plaintiff after

commencement of the action and upon any other party with or after service of the

summons and complaint upon that party. The request shall set forth the items to

be inspected either by individual item or by category, and describe -each item and

category with reasonable particularity. The request shall specify a reasonable

time, place, and manner of making the inspection and performing the related acts.




The party upon whom the request is served shall serve a written response

within 30 days after the service of the request, except that a defendant may serve

a response within 45 days after service of the summons and complaint upon that

defendant., The court may allow a shorter or longer time. The response shall

state, with respect to each item or category, that inspection and related activities

will be permitted as requested, unless the request is objected to, in which event

the rcasons for objection shall be stated. If objection is made to part of an item

or catcgory, the part shall be specified. The party submitting the request may

move for an order under Rule 37 with respect to any objection to or other failure

to respond to the request or any part thereof, or any failure to permit inspection

as rcquested.

Comment

The procedure for production has been substantially changed. No longer
need a party establish good cause or secure a court order prior to production.
A simple request specifying the items to be inspected and describing each item
with reasonable particularity is all that is required. The request must specify
a reasonable time, place and manner of making the inspection testing, etc. The
party responding to the request must respond within 30 days after service of the .
request upon him except a defendant may respond within 45 days after service of
summons and complaint upon him. Time rnaly be extended or shortened by court
ordef. If objection is made to all or a pai‘i of the requést, production is not re-

quired and the parties seeking production must move for an order under Rule 37.

34,03 Persons Not Parties

This rule does not preclude an independent actionvagainst a person not a

party for production of documents and things andgermis‘sion to enter upon land.
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Comment
The proposed rule resolves the former uncertainty in th; ederal courts
‘regarding the preempting nature of Rule 34, Rule 34 applies ox;ly to parties.
Often it is necessary to enter land or inspect‘tangible property in the possession
of a person not a party. In such a situation an independent action in the nature

of an equity bill will lie. The proposed rule merely permits continuance of such

independent procedure by providing that Rule 34 is not the exclusive remedy.

RULE 36 TO BE AMENDED AS FOLLOWS:

RULE 36. REQUESTS FOR ADMISSION ORF -FACTS
ANDP-OF-GENUINENESS-OF DOCUMENTS-

36.01 Request for Admission
After cornmencement-of-an-actiony A party may serve upon any other party
a written request for the admission by-the-latter of-the genuineness-of-any-relevant

deoecuments- deseribed in-and exhibited- with the-request-e¥-of-the truth of-any relevant

matters-of-fact-set forth in-the-request for purposes of the pending action, only,

of the truth of any matters within the scope of Rule 26.02 set forth in the request

that relate to statements or opinions of fact or of the application of law to fact,

includihg the genuineness of any documents described in the request, H-a-plaintiff

desires {0-serve a- reeiue st within 10-days-after-commmencement-of the-action;, -leave-
of court, -granted-with or-without-netice,-must-be-obtaineds Copies of the documents
shall be served with the request, unless eepies they have already been or are

othcrwise furnished or made available for inspection and copying. The rcquest

may, without leave of court, be served upon the plaintiff after commencement of

the action and upon any other party with or after scervice of the summons and com-

plaint upon that party.
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Each ef the-matters matter of which an admission is requested shall be

deermed separately set forth, The matter is admitted unless within a-period-

\ designated-in the-request-not less-than-15-days after service-thereof 30 days after

service of the request, or within such shorter or longer time as the court may

‘allow en-motion and-netice, the party to whom the request is directed serves upon

the party requesting the admission either-(l)-a-sworn-statement-denying specifically

the matters-of which-an-admission is 41=eq1¥es»ted— or-setting ferth in-detail the-reasons

why- he -cannot- truthfully-admit-or deny-those matters-or-(2)-written-objections on-

the ground-that-some or-all-of the-requested-admissions-are privileged-or-irrelevant
or-that-the-request is-otherwise-improper-in whole-ox-in-part,- together with-a notice

of hearing-the-objections-at-the earliest-practicable-time .2 written answer or objec-

tion a&dressed to the matter, signed by the party or by his .attorney, but, unless

the court shortens the time, a defendant shall not be required to serve answers or .

objections before the expiration of 45 days after service of the summons and com-

plaint upon him. H-written-ebjections-to-a-part-ef the-request-are-made,-the

remainder-of the -request- shall-be-answered-within-the-period designated in-the-

requesh. If objection is made, the reasons therefor shall be stated, The answer

shall specifically deny the matter or set forth in detail the reasons why the answer-

ing party cannot truthfully admit or deny the matter. A denial shall fairly meet

the substance of the requested admission, and, when good faith requires that a
party qualify his answer or deny only a part of the matter of which an admission
is requested, he shall specify so much of it as is true and qualify or deny the

\

remainder, An answering party may not give lack of information or knowledge as

a reason for failure to admit or deny unless he states that he has made rcasonable

inquiry and that the information known or readily obtainable by him is insufficient

to enable him to admit or deny. A party who considers that a matter of which an

admission has been requested presents a genuine issue for trial may not, on that
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ground alone, object to the request; he may, subject to the provisions of Rule 37.03,

+

deny the matter of set forth reasons why he cannot admit or deny it. .

The party who has requested the admissions may move to determine the suffi-

ciency of the answers or objections. Unless the court determines that an objection

is justified, it shall order that an answer be served. If the court determines that

an answer does not comply with the requirements of this rule, it may order either

that the matter is admitted or that an amended answer be served. The court may,

in lieu of these orders, determine that final disposition of the request be made at

a pre-trial conference or at a designated time prior to trial, The provisions of

Rule 37.01 (4) apply to the award of expenses incurred in relation to the motion.

Comment

As proposed, the rule eliminates the existing provision in Rule 36 that the
request for admission be limited to matters of "fact." The rule now permits
‘inquiry into mixed questions of law and fact and matters of opinion and conclusion.
As proposed, Rule 36.01 equates to the provisions of propo sed. amended Rule
33.02. The rule as proposed continues to impose a reasonable burden of searching
out available facts ;1pon the answering party. The rule réquires the answering
party to make a reasonable inquiry and to state that the information is not known -

or readily available to him in order to deny on the basis of lack of information

or knowledge. Time for response has been extended to 30 days except defendants
may answer or object within 45 days after service of the sunﬁmons and complaint
upon that defendant. The inquiring party has the obligation of moving the court
for an order determining the sufficiency of the answers ér objections, A failure
to respond by answer or objection within 30 days after s‘clarvice of the request

constitutes an admission.
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36.02 Effect of Admission

Any matter admitted under this rule is conclusively established unless the

court on motion permits withdrawal or amendment of the admission. Subject to

the provisions of Rule 16 governing amendment of a pre-trial order, the court may

permit withdrawal or amendment when the presentation of the merits of the action

will be subserved thereby and the party who obtained the admission fails to satisfy’

the court that withdrawal or amendment will prejudice him in maintaining his action

or defense on the merits. Any admission made by a party pursuant te-such

request under this rule is for the purpose of the pending action only and dees is

not constitute an admission by him for any other purpbﬂse nor may it be used

against him in any other proceeding.

Comment

The effect of an admission is clarified under this rule. In addition, pro-

vision is made for withdrawing or amending an adrnission'. The rule now provides
that an admission is a judicial admission unless the court on motion permits its
withdrawal or amendment. The provisions related to amendment or withdrawal
of admissions indicates the desirability to having the matter presented on the
merits and not to be determined by factual or procedural errors of the party.

RULE 37 TO BE AMENDED AS FOLLOWS:

RULE 37. REFUSAL FAILURE TO MAKE DISCOVERY;
CONSEQUENGCES SANCTIONS

37.01 Refusal te-Answen
-3 -party-or-other-witness refuses-to-answexr- any-questier-propounded upon-

eral examination, -the- examination shall be- completed-on other-matters or-adjourned,




as-tho-proponent of-tho-question-may prefers - Thereaftery -on -rea,sc;na,b-];e -notice-to
all-persons-affected thereby, -he may-apply-to the-court- i-n,-whid')- the action is-pend-
ing or-the court-in-the district-where-the-deposition-is-taken -fp r-an order- compell-
ing an-answer~--Upon-the-refusal-of a- witness to-answer -any interrogatory-subnriitted
under-Rule 31-or-upon the-refusal-of-a-party-to answer any-interrogatery-submitted-
under-Rule 33,-the proponent-of-the question may-on like -notl-GG make-like-applica-~
tion-for such an-order. - If-the motion is granted-and if the -court-finds-that-the
refusal-was-without- substantial justificationy -the- eéurt shall require-the- refusing-
party or-witness and-the party-or attorney #d-ﬁsi—ng- the-refusal-or bf)th -of-them-to
pay-to- the examining-party the ~amount-of the reasonable -expenses incurred-in-
ebtaining-the ordery -including reasonable-attorneyls fees - If the -motion is-denied
and-if-the- court finds that the-motion was made-witheut-substantial- justification,

the court-shall -#equi—re— the examining-party or-the attorney advising the-motion
e¥-both-eof them to-pay {o-the-refusing-party or-witness the-amout-of-the reasonable

expenses -incurred-in opposing-the-motion; -including reasonable-attorneyls fees.

37.01 Motion for Order Compelling Discovery

A party, upon reasonable notice to other p'ar’cies and all persons affected

thereby, may apply for an order compelling discovery as follows:

(1) Appropriate Court. An application for an order to a party may be made

to the court in which the action is pending, or, on matters relating to a deponent's

failure to answer questions propounded or submitted under Rule 30 or Rule 31, to

the court in the county where the deposition is being taken. An application for an

order to a deponent who is not a party shall be made to the court in the county where

the deposition is being taken.
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Comment

Rule 37 contains all rules appiicablg to motions to coméel further discovery
and for sanctions involving a failure to méke proper discovery, The procedure of
amended Rule 33 imposes an obligation upon the inquiring party to move for an
order under Rule 37 if an objection is made or if the response is not sufficient.
In like measure, amended Rule 34 has eliminated the requirement of a court order
before a party was required to produce documents and establishes a procedure
under Rule 37,01 to compe-l production in the event that a party fails to make proper

disclosure after a request under Rule 34,

The Advisory Committee believes that it is generally desirable for the court
in which the action is pending to make all orders and impose all sanctions regard-
ing discovexly. The exception to that practice should relate to the need for immediate
determination of legal issues arising duriﬁé the taking of depositions. In recog-
nition of this fact, the Advisory Committee amendments impose a limitation on
recourse to courts in counties other than the court in which the action is pending
by providing that courts in the county where the deposition is being taken is
limited to making orders on matters relating to defendant's failure to answer

‘questions propounded or submitted under Rule 30 or Rule 31.

(2) Motion, If a deponent fails to answer a question propounded or submitted

under Rule 30 or Rule 31, or a corporation or other entity fails to make a designa-

tion under Rule 30.02 (6) or Rule 31.01, or a party fails to answer an interrogatorv

submitted under Rule 33, or if a party, in response to a request for inspection

submitted under Rule 34, fails to respond that inspection will be permitted as re-

quested or fails to permit inspection as requested, the discovering party may move

for an order compelling an answer, or a designation, or an order compelling

inspection in accordance with the request., When taking a deposition on oral examin-

ation, the proponent of the question may complete or adjourn the examination before
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he applies for an order,

If the court denies the motion in whole or in part, it may make such pro-

tective order as it would have been empowered to make on a motion made pursuant

to Rule 26,03,

Comment

This rule is substantially identical to the existing Rule 37.01l. The rule has
been expended in scope in recognition of the amendments made in Rule 33 and Rule
34, The second paragraph of the proposed rule now prdvides that the court in
addition to denying a motion in whole or in part may make a protective order
similar to an order made on motion under Rule 26,03,

It must be noted that the rule now speaks of a "failure' to answer questions,
etc. rather than a "refusal.” Wilfézlness has been eliminated as ;1 controlling

factor in court review of discovery motions by this change of language.

(3) Evasion or Incomplete Answer. For purposes of this subdivision an

evasive or incomplete answer is to be treated as a failure to answer,

Comment .

This new provision resolves an open question under the existing rules. An

evasive warning or incomplete answer now is considered a failure to answer,

(4) Award of Expenses of Motion., If the motion is granted, the court shall,

after opportunity for hearing, requirc the baKrty' or deponent whose conduct necessi-

tated the motion or the party or attorney advising such conduct or both of them to

pay to the moving party the reasonable expenses incurred in obtaining the order,

including attorney's {fees, unless the court finds that the opposition to the motion

was subhstantially justificd or that other circumstances make an award of expenses

unjust,
D ———
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If the motion is denied, the court shall, after opportunity for hearing, require

the moving party or the attorney advising the motion or both of them to pay to the

party or deponent who opposed the motion the reasonable expenses incurred in

opposing the motion, including attorney's fees, unless the court finds that the making

of the motion was substantially justified or that other circumstances make an award

of expenses unjust.

If the motion is granted in part and denied in part; the court may apportion

the reasonable expenses incurred in relation to the motion among the parties and

persons in a just manner,

Cornment
A change in procedu.re is recémmended in this rule. Under the existing
Minnesota Rule 37.01 the court is permitted to award reasonable expenses if the
motion was made "without substantial justification." Uflder’ the propésed amend-
ment the rule now provides that expenses are to be awarded unless the court finds
that the opposition to the motion was "substantially' justified" or that the making

of the motion was '"substantially justified.'" The purpose for this amendment is

to encourage courts to make more frequent use of the provisions for awarding
expenses. The amended rule also preserves a desirable flexibility by providing
that the court may refuse to award expenses in circumstances where such an award
appears unjust. In addition, the last para‘g‘rafph providgs that the court may appor-
tion expenses in a -situation where the motion is grantcdﬁ in»pa‘rt and denied in part.

37.02  Failure to Comply with Order

(1) Contempt, Sanctions by Court in County Where Deposition is Taken.,
If a party deponent er-other-witness refuses fails to be sworn or refuses to answer

any a question after being directed to do so by the court in the county in which the

deposition is being taken, the refusal- failure may be considered a contempt of the

that court making the-order or-the court-in-which-the-action-is pending,
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Comment

The rule is substantially identical to the former Rule 37.02 (1) except the

word "refuse'" has been changed to '"fail" to remove the concept of wilfulness as

a consideration in imposing the sanctions.

(2) Other-Comnsequerces. Sanctions by Court in Which Action is Pending.

If any a party or an officer, director or managing agent of a party or a person

refuses ;lesignated under Rule 30.02 (6) or Rule 31.01 to testify on behalf of a

party fails to obey an order to provide or permit discovery, including an order

made under Rale-37-0} subdivision 37,01 of this rule ?equi-r-i-ng—hi—m—to answer

designated- questions,-or-an order-made under-Rule-34,- or-an-order made-under

or Rule 35, the court in which the action is pending may make such orders in

regard to the refusal failure as are just,’i and among others the following:

(a) An order that the matters regarding which the questions-were-askedy

(b)

(c)

or-the-character or-deseription-of-the thing or-land,- or-the contents
of the -paper,  or-the mental-o¥-physical-or bloed-condition sought

to- be-examined; order was made or any other designated facts shall

be taken to be established for the purposes of the action in accord-
ance with the claim of the party obtaining the order;

An order refusing to allow the diéobedient party to sﬁpport or
oppose designated claims or defenses, or prohibiting him from
introducing in e-videnee -deshi-g-n'ated -dosm;}ents -or things or-items

of testimnonyy -0 from introducing- evidence of -mental or-physical-

er-blood-condition-sought-to- be-examined- designated matters in

evidence;

An order striking out plecadings or parts thereof, or staying
further proceedings until the order is obeyed, or dismissing the

action or proceeding or any part thereof, or rendering a judgment
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by default against the disobedient party;
¢o)} (d) In lieu of any of the fo regoing orders or in addition thereto, an

order directing-the-arrest o-f-ainy- pariy-or agent-of-a-party- for

disobeying-any-of-such-ordenrs treating as a contempt of court

the failure to obey any orders except an order to submit to

mental-or physical oxr-blood a physical or mental examination,

; | (-d)-_(_e_)_ Where a party has failed to comply with an order under Rule

! 35.01 requiring him to produc':é another for examination, such
orders as are listed in paragraphs (a), (b)! and (g) of this wrule
subdivision, unless the party failing to comply shows that he is

unable to produce such person for examination.

In lieu of any of the foregoing orders or in addition thereto, the court shall

require the party failing to obey the order or the attorney advising him oxr both to

pay the reasonable expenses, including attorney's fees, caused by the failure,

unless the court finds that the failure was substantially justified or that other cir-

cumstances make an award of expenses unjust.

Comment

The proposed amendment is substanfially identical to the previous Rule
37.02 (2). The rule has been moaified to provide a ''failure' to make discovery
rather than a '""refusal" to make discoveryg:A In the firs’t“ éeﬁtence of this rule, the
Advisory Committee has eliminated the word "employee" following the word
""director" in order to limit the application of the sanction to those situations
where a person with sufficient authority to speak on behalf of the party is involved.

Sub-paragraph (e) now permits the imposition of sanctions upon a party when
a party has failed to comply with an order to produce a third person for examina-

tion under Rule 35.




37.03 Expenses on Refusal Failure to Admit
If a partyy-after-being- served-with-a-request-under-Rule 36- fails to admit
the genuineness of any documents or the truth of any matters-of-fact,-serves-a

sworn-denial-thereof- matter as requested under Rule 36, and if the party request-

ing the admissions thereafter proves the genuineness of any-such the document

or the truth of any sucia matter of faet, he may apply to the court for an order
requiring the other party to pay him the reasonable expenses incurred in making

that proof, including re;asonable attorney's fees. Unless-the-court finds that there
were-good-reasons for-the deniarl; e r-—tha»t-thé-admi-s-siens ~-sought- were-o £ no- substantial

imporiance,-the-oerder-shall-be mades The court shall make the order unless it

finds that (1) the request was held objectionable pursuant to Rule 36.01, or (2)

the admission sought was of no substantial importance, or (3) the party failing

to admit had reasonable ground to believe that he might prevail on the matter,

. or (4) there was other good reason for the failure to adinit.

Comment
The proposed amended Rule 37.03 is substantially identical to the existing

Minnesota Rule 37.03. The rule as proposed clarifies an ambiguity existing in

the present rule which does not specifically provide sanctions where a party fails
to admit as requested under Rule 36 on the basis of an inability to admit or deny
due to lack of knowledge or information. ‘As amended,:the rule imposes the same

obligation upon the party in the latter situation as in the sworn denial situation.

37.04 Failure of Party to Attend at Own Deposition or Serve Answers

If a party or an officer, director, or managing agent of a2 party or a person

designated under Rule 30.02 (6) or Rule 31.01 to testifyﬁon behalf of a party

wilfully - fails (1) to appear before the officer who is to take his deposition, after

being served with a proper notice, or fails (2) to serve answers or objections to

interrogatories submitted under Rule 33, the court,-on mmetion-and-noticey -may-
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strike-out all or-any-part-ef any-pleading-ef that party; -or dismiss-the action o
proceeding or-any-part-thereof,-er-enter-a-judgment by-default against-that-party

after proper service of the interrogatories, or (3) to serve a written response

L

to a request for inspection submitted under Rule 34, after proper service of the

request, the court in which the action is pending on motion may make such orders

in regard to the failure as are just, and among others it may take any action

authorized under paragraphs (a), (b), and (c) of subdivision 37.02 (2) of this rule.

In licu of any order or in addition thereto, the court shall require the party failing

to act or the attorney advising him or both to pay the rcasonable expenses, includ-

ing attorney's fees, caused by the failure, unless the court finds that the failure

was substantially justified or that other circumstances make an award of expenses

unjust.

The failure to act described in this subdivision may not be excused on the

ground that the discovery sought is objectionable unless the party failing to act

has applied for a protective order as provided by Rule 26.03.

Cﬁmment

The rule as amended eliminates the requirement of wilfulness found in the
former Rule 37.04. The rule has also been expanded to enc;mpass orders under
Rule 34. The court is specifically given authority to make such orders as may be
"just' in addition to the specified sanction;: ’The laét'pz;i“agraph is added to impose
upon the answering party an obligation to seek a protective order in the event that
he believes the discovery sought is obje'ctionable or otherwise invalid. No longer
can a party remain silent and take no affirmative action when properly served with
a notice of discovery.

The Advisory Committec has eliminated the word ""employec" following the

word Y'director" in this rulec to conform to its recommendation in Rule 37.02 (2).
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RULE 45 TO BE AMENDED AS FOLLOWS:

RULE 45. SUBPOENA
45,04  Subpoena for Taking Depositions; Place of Examination
(1) Proof of service of notice to take a deposition as provided in Rules 30,0}
30.02 and 31.01 or in a state where the action is pending constitutes a sufficient
authorization for the issuance of subpoenas for the persons named or described
therein., The subpoena may command the person to whom it is directed to produce

and permit inspection and copying of designated books, papers, documents, or

tangible things which constitute or contain evidence welating-to any-ef the matters
within the scope of the examination permitted by Rule 26,02 , but in that event the

subpoena will be subject to the provisions of Rules 30,02 26.03 and 45+02 45.04 (2).

Commént
No change of substance is made in Rule 45.04 (1). .The rule has been clarified
to indicate that a subpoena duces tecum requires production m"f the designated books,
documents, etc. and also permits inspection and copying of those documents. The
Advisory Committee's proposal clarifies the rule by providing that the designated
documents must contain ""matters' within the séOpe of examination rather.than

- "evidence!" within the scope of examination permitted under Rule 26.02.

(2) The person to whom the subpoena is directed may, within 10 days after

service thereof or on or before the time specified in the subpoena for compliance

if such time is less than 10 days after service, serve upon the attorney designated

in the subpoena written objection to the production, inspection or copying of any or

all of the designated materials. If objection is made, the party serving the subpocna

shall not be entitled to the production or, nor the right to inspect and copy the

matcrials except pursuant to an order of the court from which the subpoena was

issued. The party serving the subpocna may, if objection has been made, move
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upon notice to the deponent for an order at any time before or during the taking of

the deposition.

Comment
This rule is a new provision and is éimilar to the érocedure available to
parties required to produce documen.ts for inspection under amended Rule 34 and
amended Rule 30.02 (5).
2y (3) A resident of this state may be required to attend an examination
ohly in the county wherein he resides or is émployed or transacts his business
in person, or at such other convenient place as is fixed by an order of court. A

nonresident of the state may be required to attend in any county of the state.

Comment

The rule as proposgd is identical to the former Rule 45.04 (2).

RULE 69 TO BE AMENDED AS FOLLOWS:
RULE 69. EXECUTION

Process to enforce é judgment for the payment of money shall be a writ of
execution, unless the court directs otherwise. The.pr‘oc;edure on execution, in
proceedings supplementary to and in aid of a judgment, and in proceedings on and
in aid of execution shall be in accordance with M.S. A. 1;949 1971, c. 550. Inaid

of the judgment or execution, the judgment.creditor, or his successor in interest

when that interest appears of record, may examine obtain discovery from any
person, including the judgment debtor, in the manner provided in these rules for
taking-depoesitions,
Comment
The changc provided in this rule is to make available to the judgment cr‘editor
all of the discovcry procedures, not merely the procedure of depositions., In par-

ticular the rule will now permit application of the amended Rule 34,
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FORM 19 TO BE AMENDED AS FOLLOWS:
FORM 19
MOTION REQUEST FOR PRODUCTION OF DOC.UMENTS, ETC.,
UNDER RULE 34

Plaintiff A.B. moves the-court-for an-erder-reguiring requests defendant

C.D. to respond within

days to the following requests:

(1) To That defendant produce and to permit plaintiff to inspect and to copy

each of the following documents:

[Here list the documents either individually or by category and describe

each of them. ]

[Here state the time, place, and manner of making the inspection and

performance of any related acts. ]

(2) To That defendant produce and permit plaintiff to inspect and to

phetograph copy, test, or sample each of the following objects:

[IHHere list the objects either individually or by category and describe each

of them. )

[Here state the time, place, and manner of making the inspection and

performance of any related acts. ]

(3) Te That defendant permit plaintiff to enter [here describe property to

be entered] and to inspéct and to photograph, test or sample [here describe the

portion of the real property and the objects to be inspected and-photographed].

[Here state the time, blace, and manner of making the inspection and

performance of any related acts. )

Pef ex#dant— G.-Br -has the -possessiom - eustody,- or-eontrol-ef each-of the
foregoing-de cuments and -objects -and of-the-above-mentioned real-estater - Bach

of them constilutes -0 contains evidence-relevant-and material-te-a-matter invelved
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‘tn-this-action;-as-is-mere-fully-shown-in-Exhibit~A-hereto-attached.

‘Signed:

Attorney for Plaintiff

3,

Address:

Comment
The amendments conform Form 19 to changes made in Rule 34. This

form may also be used under Rule 30.02 (5).

IT IS HEREBY ORDERED That a hearing be had before this court
in the Circuit Court of Appeals Courtroom, Room 584, Federal Courts
Building, St. Paul, Minnesota, on Friday, June 7, 1974, at 9:30
o'clock A.M., at which time the court will hear proponents or op-
ponents of the proposed amendments.

IT IS FURTHER ORDERED That members of the bench and bar desiring
to be heard shall file briefs or petitions setting forth their
position and shall also notify the Clerk of the Supreme Court, in
writing, on or before May 28, 1974, of their desire to be heard on
the proposed amendments.

PROVIDED That if the court adopts said amendments to the rules,
the same shall become effective on the date of their adoption.

Dated March 12, 1974

BY THE COURT

SURREME COURT
FILED

MAR 12 1374




